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HARYANA GOVT GAZ.., FEB , 2 , 1982 (MAGHA 13, 1903 SAKA ) 


[ PART 1 ] 


No. 9(1)-81/6 Lab./14942.-In pursuance of the provisions of section 17 of the Industrial Disputes Act, 
1947 (Act No. XIV of 1947) , the Governor of Haryana is pleased to publish the following Arbitration award of 
Shri J.D.Mehta , Deputy Labour Commissioner, Haryana (retired ), Sole Artitrator in respect of the aispute 
between Shri Chandramapal , son of Shri Hari Pal, workiran and the management of M /s Hindustan Everest Tools 
Ltd., Jatheri , Sonepat. 


BEFORE SHRI J.D.MEHTA , SOLE ARBITRATOR , RETIRED DEPUTY LABOUR COM 
MISSIONER HARYANA, RESIDENT OF DE- 137, TAGORE GARDEN , NEW DELHI- 110027 


SHRI CHANDRAMAPAL , SON OF SHRI HARI PAL 


versus 


THE MANAGEMENT OF M /S HINDUSTAN EVEREST TOOLS LTD ., JATHERI, SONEPAT 


Appearances 


1. Shri Chandramapal, along with Shri Chander Singh . 


2. Shri U. C. Pant along with Shri D.N. Gupta . 


ARBITRATION AWARD 


The above- damed parties appointed me as a Solc arbitrator in terms of the arbitration agreement 
dated 1st May, 1981, under section 10A (3) of the Industrial Disputes Act , 1947. The said arbitration agree 
ment was published in the Haryana Covernment Gazette (Extraordinary ),- vide No. ID /RTK /67/81/ 26868 , 
datea 27th May, 1981 . 

The following point in wispute was referred to me for arbitration : 
(1) Whether the action taken by the management was justifica and if not , to what relief the workman 

is entitlca to ? 


On receipt of the notification , usual notices were sent to the party . The partits prede their appearance 
and filed their respective pleadings. The managen:ent fild cuples of documents in support of their contention 
in this case while the representative of the workman tikri collicuivt dctmenls on behalf of the Union not being 

by any individual worker . The following issues were framed on the basis of this plcagings with their 
consent : 


(1) Whcther the workman was unauthoriscoly absent exceeding 10 days from duty ? 


(2 ) 


Whether the actiun taken by the management tantamounted to retrenchment, if so , to what relief 

he is entitled to 


? 


Thereafter the partics led their eviacnces. The workman examined himself as his own witness . Shri 
Chanaramapal told that he was on Dharna from 18th March , 1981 to 3rd April, 1981, at Nehru Plase ( H. O. of 
the Company ) in sympathy with two hungur- strikurs. He addca that he did not receive any letter from the 
management regarding his absence from the auty during this parlo and used to raise slogans in support of the 
demand being membur of the Union . He further told that he had no knowlcoge about the rules and regulations 
of the Company and was not taken buck on duty after the Dharna was liftcd . In his cross examination he stated 
that he was on duty on 17th March and added that he proceeded on leave for 16th ana 17h ofMarch , 1981. He 
admitted that he neither applic for leave while resorting to Dharna nor informea the management for this purpose . 
He told that old not know about the contents of his written claim nor the Late when it was filed by him . He 
denied the receipt of letters dated 23rd anu 28th March , 1981, sent by the management under UPC nor the Registered 

A /D letter sent to him on 2nd April , 1981 which was futurnid by thi pustal authorities with the remarks 
sa I OTTA " on 31h April, 1981. He admitted his postal address as correct. He denied his signatures 
on application form for employment Exb . M -2 , but he identified his signature on appointment letter dated 
22nd October, 1979 , Exb . M - 1 wherein applicability etc ,, of standing order has been laid -down . He admitted 
that no worker can be absent from duty without proper sancion from the management . He told that he could 
not name the Chowkidar who stopped him at gate on 4th Ap :il, 1981. Ho further admitted that he did 
not write to the manag -mment requesting for toking him back on duty aſter the w is stopped by the watchman 
on 4th April , 1981. He told that thule Wute abjut 30-40 workers when he resorted Dharna on 18th March , 1981 
and others used to come and go . He could not tell the name of any wokman who joined Dharna subsequently 
to his resorting to Dharna . 

While the management examined Sarv/Shri U.C. Pant, Deputy Manager (Prersonnel), Shri R.K. Dixit 
( Personnel Officer), Shri Hira Singh , Head Watchman , Shri Rajpal and Shri Niranjan Singh , Watchmen , as 
witnesses , whose recorded statements are on file and the managements closed the case , 
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The parties advanced their arguments as under and gave the same in writing. The learned representative 
of the workman assailed the action of the mannagementon the ground that therewas no disobedience or defiance 
of the standing order which could compel the management to invoke clause 15 of the standing orders . He 
viewed that the workman was on peaceful agitation following the Gandhian principles for acceptance of their 
justified demand and the dharna was within the knowledge of the management. Thus it could not be considered 
as absent from duty and striking off his name was uncalled for. He further elucidated that there are no such 
circumstances that he had left the services or had any such intentions. In this case he relied on the Rulings in 
cases of : 


( 1) G.T. Lad Versus Chemical & Fibres India Ltd., 1979 - LIC P. No. 290 . 


(2) Buckingham Co. Versus Venkatiah - 1963 - LLJ P. No. 638 . 


He also questioned the bona fide of the management in acting in harsh and hard manner to crush the 
peaceful and constitutional activities of the Union and also challenged the action 

and also challenged the action of thc management that the 
termination tantamounted to retrenchment in the light of the recent pronouncements of the Supreme Court viz . 
State Bank of India Ve"sus Subramaniam , Hindustan Steel Ltd. versus Presiding Officer, Ladour Court , 
D.C.M. Versus Shambunath Mukherjee ctc . He accordingly pleaded that the management while not observing 
the conditions precedent to retrenchment committed illegality , thus the workman is entitled to reinstatement 


with full wages. 


While the learned counsel of the management pointed out that the workman accepted the factum of the 
absence exceeding 10 days withoutpermision from the managementand without giving individual intimation , it 
has also been admitted that no written request was made explaining the reasons for his unauthorised absence or 
requesting for being taken on duty . He contended that there has been no corroboration that the workman on 
dharna , period of dharna etc. have different versions and thus cannot be accepted that a group of workers, i.e., 31 
or so were constantly on dharna . He refuted the allegations of the learned counsel from the opposite that the 
management adopted negative/stern attitude ahout the demand notice dated 6th January, 1981. He explained 
thut themnanagementdiscussed with the workers and explained to them the legal as well as the justified position 
,-vide their letters dated Exhibit W - 7 and W -8 and their stand has been vindicated by the Labour Department, 
Haryana , by rejecting the demand notice, --vide endorsement No. 38707, dated 21st August , 1981. ( It is obvious 
that there was no justification for the workers/ union to create any stir on this account. He also pointed out 
to the falacious statements that all absentees were to the factory on 4th April , 1981 , to report for duty which has 
been forcefully rebutted in the witnesses of M s Hira Singh , Head Watchman , and Rajpal and Niranjan Singh , 
watchmen . He also pointed that there no truth 

that there no truth in the statement ofSarvshri Jagbeer Singh and Janardha Ojha 
that they reported for duty on 19th April , 1981, which was a weekly closed day of the factory being Sunday as 
given out in the statement by Shri Rajpal, watchman ,who was on duty on that day . He pleaded that the standing 
orders have legal force and did not get suspended during any agitation . Nor every absentee can be presumed 
by the management on hunger -strike/ dharna which was said to have been resorted to by a negligible minority 
of the 31 workers out of 150 workers employed and added that factum of recall notices issued by the manage 
ment have benen admitted by the Union ,-vide letter Exhibit W - 5 . 

As regards issue No. 2 , he argued that “ Retrenchment” would constitite termination of service by the 
employer, but there was no such act of termination by the management in this case. He viewed that there is no 
retrenchment unless there is a discharge of surplus lahour in a continuation or running industry as held by the 
Bench of Five Judges of the Supreme Court in a case “ Barsi Light Railway Co. Ltd. versus K.N. Jogalekar 
in 1953" and still holds good being the judgement of alarger bench . He further vicwed that judgement in the 
following cases as pointed out by the opposite counsel are distinguishable because the facts are materially 
different in the present case : 


( 1 ) DCM versus Shambunath Mukherjee . 


( 2 ) State Bank of India verslis Subramaniam and others . 


He pointed out that a Division bench of Bombay High Court have held in case of Kamlesh Kumar 
Rajnikant Mehta versus Central Government Industrial Tribunal No. 1 that the termination of services of 
workmen for loss of confidence is not a retrenchment - 1980 LLJ 336 ( Bombay ). He accordingly pleaded that the 
“ surplusage" for retrenchment is implict in the scheme of Industrial Disputes Act, and every case cannot be 
roped in for the purpose of retrenchment. He added that there is no such positive action by the employer as 
to term it retrenchment in the present case . 


Ihave gone through the evidence as well as pleas advanced while arguing the case. My findings issue-wise 
are as under : 


( 1) From the facts and evidence it is clear that there was unrest amongst some workers due to demands 
raised by their union . It is also proved that the demands raised by the Union were not considered fit for any 
action in view of the subsisting settlements dated 7th February, 1977 and 12th October, 1978 , as pointed out by the 
Labour Department and thus reję :ted , -vide its letter No. 38707, dated 21st Auguit, 1981, 
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to 


The workman has also not provied that he wrote to the management about his factum of dharna nor he 
made any applicatin for leave for his absence. Besides it is on record that the management sent him letters ( recall 
notices ) under UPC and admitted in an indirectmanner by the Union,--vide their letter dated 17th March , 1981 , 
Exb . W - 5 . More so the management did send Registered A /D letter which was returned by the poostal authorities 
with remarks a À FIT afgh " The workman has also admitted that he did not write to themanage 
ment about his resumption of his duties, after refusal by the management on 4th April, 1981. The factum of 
having reported on the 4th April, 1981, has also not been proved . This all goes to establish that the workman 
remained absent unauthorisedly from 

which exceees 10 days and invited the 
breach of contract with his own action which followed with an intimation to him by the management under 
clause 15 of the standing order. 

The contention of the workmen s counsel that action under clause 15 of the standing order was void as there 
was no dis - obedience or definance on the part of the workman has been found untenable as (: vident from the 
documentary facts and the affirmation of " recall notices" issued to him by the management and deliberately 
ignored by him , Nor the plea of mala fide or victimisation is forceful because the workman has himself to be 
blamed for the disregard of the standing order and no malice can be attributed as he did not come up with any 
explanation for absence nor did he care to write to the management for resumption of duties. Further I am 
inclined to accept the argument of the management counsel that the standing orders have got the force of law and 
deeming provision take form of law and it does not get suspended during any agitation . Thus the action under 
clause 15 of the Certified Standing Order is justified and in order as the workman remained absent exceeding 10 
days from duty unauthorisedly. Issued No. 1 is decided in favour of the management. 

As regards issue No.2, the Rulingsstated by thu learned representative ofthe workm :n have been studied 
and found that the samu have no bearing with the facts in this case . The retrenchment as given in the definition 
in section 2 (00 ) of the Industrial Disputo:s Act, 1947, mans termination by the < mployer of the scrvice of a 
workman which is as a result of positive action of the employer and cannot tako in its fold the termination as a 
result of the act of employec. In this case the terminology of the clauso No. 15 of the standing order which is 
reproduced below is quite material and different from that of the D.C.M. 

Clause No. 15 of the Certified Standing Order 
Discontinuation of service 

If a workman remains absent for a continuous priod of ten days without taking pomission of th : manage 
mnt or giving intimation understanding orders 12 and 12 (b ) he shall los : lion on his appointment and it shall 
be deemdthat he has left the servia :s from the datc of his abstinc unless he explaion hic abzına satisfactorily to 
the management. 

Thus I am of the vicw that it does not tantamoint to retrenchmunt and would be stretching too far it such 
case is roped in th : covrage of retrenchment. Hwaver , considering the circumstana :s, length of service as 
Wellas plca of social justic , it wɔuld b . in the interest of equity and justia : to award relief to the workman . I 
award 15 days (fifteen ) wages for cVury completed year of service to the workman which would be cquivalent to 
the comp:nsation payable under scccion 25 (F )(b ) of th : Industrial Disputes Ac, 1947, busides his other dues 
bying undisbursed with the managomjt. 


Dated , the 19th November , 1981 . 


J. D. MEHTA , 


Sole Arbitrator. 


Forwarded ( four copics) to the S. cretary, Haryana Government, Chandigarh , Labour and Employment 
Departmunt, as required under section 17 of the Industrial Disputes Act, 1947, for favour of necessary publication 
in thc Haryana Government Gazette . 

J. D. MEHTA , 


Sole Arbitrator . 


No. 9 (1 )-81/6- Lab./14927.-In pursuance of the provisions of si ction 17 of thi: Industrial Disputes Act , 
1947 (Act No. XIV of 1947 ), the Governor of Haryana is pleased to publish the following Arbitiation award of 
Shri J.D. Mehta , Deputy Labour Commissioner, Haryana (rulirid ), Solt. Arbitrator in st.pr.ct of the dispute 
between Shri Munshi Ram , son of Shri Sheesh Ram , workman and the management of M /s Hindustan Everest 
Tools Lid ., Jatheri. Sonepat. 
BEFORE SHRI J.D. MEHTA , SOLE ARBITRATOR , RETIRED DEPUTY LABOUR COMMISSIONER , 

HARYANA , RESIDENT OF D / E - 137 , TAGORE GARDEN , NEW DELHI- 110027 


SHRI MUNSHI RAM , SON OF SHRI SHEESH RAM 


(WORKMAN .) 


versus 


THE MANAGEMENT OF M / S HINDUSTAN EVERESTT OLS LTD ., JATHERI, DISTRICT 

SONEPAT (HARYANA ) 
Appearances 

1. Shri Munshi Ram , along with Shri Cheldur Singh , i uphoris : d reprezentativu . 
2. Shri U.C. Pant (Dy, Manager , Parsonnel) along with Shri D.N. Gupta . 
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ARBITRATION AWARD 


The above nam :d partics appointed ma: as Sole Arbitrator in team of Arbitration agre iment dated 
29th April, 1981, under section 10A (b ) of the Industrial Dispute:s Act, 1947. The said arbitration agruement was 
published in the Haryana Government Gaz :ttc (Extra Ordinary), - vide No. ID /RTK /67 /81 /26756 , dated 27th 
May , 1981 - 


The following point in dispute was referred to me. for arbitration : 


(1) Whither the action taken by the manege m : nt was justified and in if not, to what relief thu workman 

is entitled to ? 


Usual notici: Wurc issued to the partics. In response to the notice:s, the 

the parties made thcir 
apparanccs, filed statement of claims, written statement, and rejoinder . The manag :m :nt filed copies of 
docum :nts in supportofthis case ,where asth . documents coll :ctively were fikd by the workm.n s representatives, 
The pliadings of the partic:s gav . rise to the following issues which were framed with thuir consent : 

(1) Whether the workman remaine.d unauthorisedly absent XC 4ding 10 days (tan ) from duty ? 
(2 ) Whether the action taken by the management tantamounts to.lutrenchment. If so , 

to what 
relief he is entitled to ? 


The partics produced their evidences. The workman xamined himself as witness , Shri Munshi Rem 
deposed that he isorted to Dharna after 17th March , 1981 and continued sitting with the two hunger- strikers in 
support of justified demends raised . He added that he did not hav . any knowledge about standing orders/rules of 
the Company. He further stated that he went for duty on 4th April, 1981, but was stopped by the watchman . 
Healso deposed that other trade union leaders used to come to Ni:hru Placa (Had Orlica ofthe Company) but 
he could not rt:mtmber their names and has not been paid any componsation by the management. In his crOSS 
examination , he admitted that he could not tell the exact date: on which he joined the Dharna ihough the Dharna 
was started on 9th March , 1981 nor hc could tell the name of other work :rs who join d Dharna after his joining 
i.e. after 17th March , 1981. He: admitted that his postal address is correct, but denied to have reaived any letter 
dated 26th March , 1981 and 24th March , 1981 , sent y the Management under UPC . H , however , admitted 
that he did refuse to accept the letter on 6th April, 1981, as he was not at his residence . He also admitted that 
he did not writo nor approached the management for taking him back on duty after the incident of 4th April, 
1981. Nor he made any request to the management for payment ofhis service compensation . 

While the management ( xaminid Sarvshri U.C. Pant, Dy. Manager ( Personnel) and Mr. R.K. Dixit 
(Pürsonncl Officer), Hira Singh , Head Watchman , Rajpal Singh and Niranjan Singh , Watchmen , as witness . 


Shri Pant stated that he visits H.O. (Nerhu Placi:) as an official routine and also visited the same during 9th 
March , to 3rd Apri ), 1981. He met Sarvshri Jagboer Singh and Janardhan Ojha and .xchanged Ram Ram 
as well as with some other workers too . He further stated that there were many workers, who after performing 
their duties visited Nehru Place for Dharna and the number varied from time to time, as the number was ng 
fixed nor workers. He stated that the list of workers who are dismissed , discharged , or resigned etc. is given 
to the Security Supervisor, to ensure that these workers are not allowed to enter the factory again . Only two 
workers, namely . Sarvshri Ram Chander and Suresh Kumar came to the gate on 4th April , 1981, as told to him 
by Shri Hira Singh , Head Watchman . But these workers did not wait at the gate for meeting him though he did not 
take more than half an hour to reach his office . He further deposed that there was intervention from the Labour 
Depatrment but without any fruitful result . A copy of the Standing Order is displayed on the notice board and 
the leave procedure is generally known to the workers. He added that the workers , whose case are under arbi 
ration did not send any written explanation regarding their unauthrised absence despite notices issued excepting 
two workers, namely; Sarvshri Jagbeer Singh and Janardhan Ojha , who requested to take back on duty which was 
received very late. Jo his cross -examination , he admitted that there was conciliation mecting on general demand dated 
6th January , 1981, which has since been rejected and filed by the Labour Department , -vid their cndorsement 
No. 38707 , dated 21st August , 1981. He denied to have received the hunger -strike notice ,-vid letter dated 16th 
March , 1981, Exb . W -4 . He further confessed to have met the Labour Minister , Haryana , when the Dy. Labour 
Commissioner, Sonepat, had called a conciliation meeting where he explained the factual position to the Minister. 
He denied the receipt of letter dated 17th March , 1981 Exb . W -5 but admitted that letters dated 3rd April, 1981 , 
Exb . W -6 and the management letter dated 15th March , 1981, Exb W - 7, Iretter dated 17th March , 1981, Exb. W -8 
and letter dated 19th September, 1981 and Ex8. W -9 . He later denied that the names of the workmen have been 
struck off and affirmed that the workers who lost their licạon employment were due to unauthorised absence and 
denied any such action has been taken due to their union activities . 


Shri Hira Singh , Head Watchman , stated that he was on duty on 4th April, 1981 from 7 a , m , to 7 p . m 
Sarvshri Ram Chander and Suresh Kumar approached him at about 9 a. m ., after being denied the entry by 
the watchman and wanted to meet Shri U.C. Pant . He went inside to seek instruction from Shri Pant, who in 
tructed him to bring them in his office. But on this return he did not find Sarvshri Ram Chander and Suresh Kumar 
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at the gate . 

He added that no other workman came to the gate and met him on that day . In his cross -exami 
nation , he affirmed that he was on duty on 4th April, 1981 and denied any knowledge about Dharna by workers 
in Nehru Place . He also added that no other workman exccpting S / Shri Ran : Chander and Suresh Kumar came 
to the gate on 4th April , 1981. He vehmently denied that he has been tutored by the Management to tender his 
evidence . 


Shri Rajpal and Shri Niranjan Singh , Watchmen , deposed that they were on duty on 4th April , 1981 , at gate 
No. 1. Only S /Shri Ram Chander and Suresh Kumar were refused entry on that day on the advice and instruc 
tions received from the Management and the head -watchman was informed , who took further action . They further 
added that no other workman came on that day and stated that they know the leave procedure as well as the Stand 
ing Order . Shri Rajpal, watchman , deposed that he was on duty on 19th April , 1981 , from 7 A.M. to 3. P.M. 
19th April, 1981, being Sunday, the Factory was closed being weekly rest day, the question of S/Shri Janardhan 
Ojha and Jagbeer Singh coming on duty on that day does not arise . 


In his cross - examination , he told that he knew S /Shri Janardhan 0.2 ani Juhar Singh . He told 
that he gets knowledge about standing orders from Time Office and there was no other workers at gate excepting 
S / Shri Ram Chander and Suresh Kumar on 4th April, 1981. 


Shri Rakesh Kumar Dixit (Personnel Officer ) while tendering the evidence explained the procedure adopted 
in case of absenting workers and showed the Muster Roll for the year 1981 wherein the word " Left have been 
recorded against the name of workers whose cases are under arbitration . He also deposed that he heard that 
workers namely Vikram Pal, Chander Pal, Ram Chander and Bagedan Parshad had got employment with M / s. 
Super Tools and Zandu Forgings, Bhiwadi (Raj) . 


In his cross-examination he could not tell the name of the worker, who gave this information to him 
nor he had any knowledge about the agitation as he joined subsequently , 


9 


The parties also advanced their arguments : 

The learned representative of the workmen , drew my attention to the illegality of the orders passed by 
the Management by invoking clause No. 15 of the Standing Order as there was no dis -obedience and defiance of 
the standing orders. He viewed that the workm :n were on peaceful agitation following the Gandhian principles 
for the acceptance of their justificd demands and the Dharna was within the knowledge of the management. 
Thus, it could not be considı:red as absent from duty and striking off their names was uncalled for . He further 
elucidated that there are no such circumstances from which it can be infcrred that they had left the services or 
had any such intentions. In this connection he relied on the following awards contained in the cases cited 
below : -- 

(1) G.T. Lad V.rsus Chemical and Fibres India Ltd.- in 1979 - LIC pilge No. 290 . 

(2 ) Buckingham Company Versus Venkatiah -LLJ 1963 page No. 639 . 

He also questioned the bona fide of the management in acting in harsh and perversive manner to crush 
the peaceful and constitutional activities of the union . He further challenged the action of the management that 
the termination tantamounted to retrenchment in the light of recent pronouncements of the Supreme Court as 
under 3 


(1 ) State 


Bank of India Versus Subramaniam - 1967-1 - LLJ-278 . 


(2 ) Hindustan Steel Ltd. Versus Presiding Officer , Labour Court- 1976 LIC - 766 . 


(3) Delhi Cloth & General Mills Co. Ltd. Versus Shambunath Mukherjee -1980 LLJ-page No. 1. 


( 4 ) Mohanlal Versus Bharat Electronics Ltd. 1981 - Page LIC -806 . 


(5) Santosh Gupta Versus State Bank of Patiala , LIC 1980-687. 


He accordingly contended that the management did not observe the conditions precedent to retrench 
ment and committed illegality, thus the workmen are entitled to reinstatement with full back wages. 


E 


While the learned counsel of the management pointed out that the workmin accepted the factum of the 
absence exceeding 10 days without permission from the management and without giving individual intimation . 
It has also been admitted that no written request was made explaining the reasons for his unauthorised absence or 
requesting for being taken on duty . He contended that there has been no corroboration that the workman was on 
Dharna excepting his lone statement. The number of workmen on Dharna , period of dharna etc. have differen 
versions and thus cannot be accepted that a group of workers i.e. 31 or so were constantly on dharna . He re 
futed the allegations of the learned counset from the opposite side that the management adopted negative /stern 
attitude about the demand notice , dated 6th January , 1981. He explained that the management discussed with th 
woškers and explained to them the legal as well as justified position , -vid : their letters dated Exb . W -7 and W -8e 
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and their stand has been vindicated by the Labour Department,Haryana , by rejecting the demand notice , --- 1jde 
end orsement No. 38707, dated 21st August, 1981. It is , obvious that there was no justification for theworkers/ 
union to create any stir on this account. He also pointed out to the falacious statements that all absetecs went 
to the factory on 4th April, 1981 to report for duty which has been forcefully rebutted in the witnesses of S /Shri 
Hira Singh , Head Watchman and Rajpal and Jiranjan Singh , Watchmen . He also pointed that there is no truth 
in the statement of S / Shri Jagbeer Singh and Janardhan Ojha that they reported for duty 
19th April, 1981, which 

wcckly closed day of the factory bing Sunday 
as given out in the statement by Shri Rajpal, Watchman who was on duty on that day . He pleacicd 
that the standing orders have legal force and did not get susponded during any agitation , nor every absentec 
can be presumed by the Management on hunger strike /dharna which was resorted to by a negligible minority of 
the 31 workers out of 750 workers employed and added that factum of recall notices issued by the nianagement have 
been admitted by the Union ,-vide letter Exhibit W -5 . 


on 


was 


As regard to issue No. 2 , he argued that ‘Retrcchment would constitute termination of service by the 
cmployer but there was no such act of termination by the managoment in this case .He vicwed that there is no re 
trenchment unless there is a discharge of surplus labour in -a continuation or running industry as held by the Bench 
of five judges of the Supreme Court in a case " Barsi Light Railway Co. Ltd. Versus K.N. Jogalekar -in 1953 and still 
holds good being the judgement of a Larger Bench . He further viewed that judgement in the following cases 
as pointed out by the oppostc counsch are distinguishable because the facts are materially different in the present 


casc : 


(1) DCD Versus Shambunath Mukherjee ; 


(2 ) State Bank of India V (rsus --P Subramaniam ; 


(3) Hindustan Steel Lid ., Versus Presiding Officer, Labour Court, Orissa . 

He pointed out that a division bench of Bombay High Court have held in case of Kamlesh Kumar Rajnikant 
Mehta -Versus - Central Government Industrial Tribunal No. 1 , that the termination of services of workmen for loss 
of confidence is not a retrenchment- 1980 LLJ 336 (Bombay ). He accordingly pleaded that the " surplusage " for 
retrenchment is implicit in the scheme of Industrial Dispute Act and every case cannot be roped in for the puropose 
of retenchment. He added that there is no such positive action by the employer as to term it retrenchment in the pre 
seat case . 


I have applied my mind to the cvidence adduced by the parties as well as arguments advanced in support 
of their contentions. My findings issue -wise are as under : 


(1) From the facts and cvidence , it is clear that there was un rest amongst some workers due to demand 

raised by their union . It is also proved that the acmandsraised by the Union were not considered 
fit for any section in view of the subsisting settlements, dalea 7th February, 1977 and 12th October , 
1978 , as pointed out by the Labour Department and thus rejected , -vide its letter No. 38707 , 
dated 21st August, 1981. 


The workman has also not proved that he wrote to the management about his factum of dharna nor he 
made any application for leave of his absenco . Besides, it is on record that the Management sent him letters (Recall 
notices) dated unucr UPC and admitted about receipt of letters in an indirect manner by the Union , -vide their 
letter Exb . W -5 , dated 17th March , 1981. Morc so , the management did send Registered A./D . letter which was 
returned by the postal authoritics with remarks. The workman has also admitted that he did not write to the 
goes management about his resumption of his duties, after refusal by the management on 4th April , 1981. This 
all to cstablish that the workman remained absent unauthorisedly from to which cxceeds 10 days and invited 
the breach of contract with his own action which followed with an intimation to him by the Management under 
clause 15 of the standing order . 


The contention of the workmen s counsel that action under clause 15 of the standing order was void as 
there was no dis -obedience or defiance on the part of the workman has been found un tenable as evident from the 
documentary facts and the affirmation of " recall notices" issued to him by the Management and deliberately ignored 
by him . Nor the plea of mala -ſide or victimisation is forceful because the workman has himself to be blamed for the 
disregard of the standing order and no malice can be attributed as he did not come up with anyexplanation for absence 
nor did he care to write to the Management for resumption of duties. Further , I am inclined to accept the argument 
of the Management counsel that the standing orders have got the force of law and deeming provi.lon take form of 
Jaw it does not get suspended during any agitation . Thus the action under clausc 15 of the Certified Sanding 
Order is justific and in order as the workman remained absent exceeding 10 days from duty unauthorisedly . Issue 
number 1 is decided in favour of the Management. As regards issuc No. 2 , the Rulings stated by the learned re 
presentative of the workman have been studied and found that the same have no bearing with the facts in his case . 
The retrenchment as given in the definition contained in section 2 (oo) of the Industrial Dispute Act , 1947, means 
termination by the cmployer of the service of a workman which is as a result of positive action of the employer and 
Cannot take in its fold , the termalnation as a result of the act of employec . In this casc the terminology of the clause 
No. 15 of the Standing Order which is reproduced below is quite material and differentfrom that of the DCM . 


- 
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Clause No. 15 of the Certified Standing Order 


Discontinuation of service 


- 


Ifa waknenremains absent for a continuous period of ten days without taking permission of the 

mangemint of giving intimation understanding orders 12 & 12 (b ) he shall lose lien on his own 
appointment and it shall be deemed that he has left the services from the date of his absence unless he 

explain : his absence satisfactorily to the management. 

Thus I am of the view that it does not tantamount to retrenchment and would be stretching too far If such 
case is roped in the coverage of retrenchment. However, considering the circumstances, length of servic eas well 
as plea of social justice , it would by in the interist of equity and justice to award relief to the workman I award 
15 days (fifteen ) wages for every compl ted year of service to the workman , which would be equivalent to the 
compensation payable under section 25(F ) (b ) of the Industrial Disputes Act, 1947, besides his other dues lying 
undisbursed with the management. 


Dated the 16th November , 1981 


J. D. MEHTA , 
Sole Arbitrator . 


Forwarded (four coics) to Secretary , Haryana Government, Chandigarh , Labout and Employment, as 
required under section 17 of the Industrial Disputes Act , 1947. 


J. D. MEHTA , 
Sole Arbitrator . 


No. 9 (1)-81 /6 - Lab ./ 13917.- In pursuance of the provisions of section 17 of the Industrial Disputes Act, 
1947 (Act No. XIV of 1947 ), the Governor of Haryana is pleased to publish the following Arbitration award of Shri 
J.D.Mehta , Deputy Labour Commissioner , Haryana , ( retired ), Sole Arbitrator, in respect of the dispute between 
Shri Dewan Singh , son of Shri Dev Singh , workman ana the manage ment of M /s Hindustan Everest Tools Ltd., 
Jatheri Sonepat: - 


BEFORE SHRI J.D. MEHTA , SOLE ARBITRATOR , RETIRED DEPUTY LABOUR 
COMMISSIONER , HARYANA , RESIDENT OF D / E - 137, TAGORE GARDEN , 

NEW DELHI 


SHRI DEWAN SINGH , SON OF SHRI DEVI SINGH (WORKMAN ) 


Versus 


THE MANAGEMENT OF M /S HINDUSTAN EVEREST TOOLS LTD ., JATHERI, SONEPAT 

(HAYRNA ) 


Appearances 

1. Shri Dewan Singh , along with Shri Chander Singh , authorised 


represi ntative. 


2. Shri U.C. Pant, alongwith Shri D.N. Gupta . 


ARBITRATION AWARD 


The parties named -above appointed me as a sole Arbitrator in terms of Arbitration agreement, dated 18th 
May, 1981, under section 10 - A ( 3) of the Industrial Disputs Act, 1947. The Arbitration agreement was published 
in the Haryına Governmint Gazette (Extraordinary ) dated 27th May , 1981 . 

The following point in dispute was referred to me for arbitration : 
( 1) Whether the action taken by the management wi.s justified and if not to what relief the workman 

is entitled to . 


Notices were issued to the parties. The parties made the ir appearances, filed statement of claims, in the 
statement as well as rejoinder. The workman and management filed copies of document in support of their con 
tention . 


The following issues were framed on the basis of their picadings with their consent : 


(1 ) Whether the workman was un -authorisedly absent from duty exceeding 10 (ten ) days or sick 

on medical ground , 


( 2 ) If the letter reply is affirmative , to what relief he is etitled to . 
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The parties had their evidence of arguments . 
Shri Dewan Singh examined himself as well as Shri Hukam Chand as witness . 


Shri Dewan Singh deposed that he was sick from 25-3-81 to 25-5-81 and sentmedical certificates (copies 
filed ) to this effect to the management. He reported for duty on the 26th May , 1981 , along with fitness certificate , 
butwas refused entry by the Watchman . Hefurther added that heapproached Shri Hukam Chand , Office Secretary 
of the Union , who advised bim to execute an Arbitration Agreement as done by other workmen , So I signed 
the agreement and did not raise demand notice for reinstatement , 

In his cross- examination he admitted to have signed the statement of claims without knowing its content 
and added that the postal address written by the Management was incorrect. He further admitted that he had 
no knowledge of Dharna nor he was on Dharna . 


Shri Hukam Chand , Office Secretary of the Union , deposed that Shri Dewan Singh was sick from 25-3-81 
to 25-5-81 and met him on 15.5.81 after his return from Village . He further stated that Shri Dewan Singh met 
him again on 26-5-81 for taking up his case as the Management reſused to take him back on duty . He did not take 
any action as there was an arbitration agreement executed . 

In his cross- examination , he said that he came to know about his illness on 6-7th of April . 1981 and he did 
not consult him while signing the Arbitration Agreement . 

The Management examined SarvaShri U.C. Pant, Dy. Manager (Personnel), Shri R ,K . Dixit , Personnel 
Officer, Shri Hira Singh , Hedd Watchman , Shri Rajpal, Watchman and Shri Niranjan Singh , Watchman , 

The Managementmainly relied on documnts in support of their contention in this case , viz., 25-3-81, 27-3-81 
sent under UPC and Registered A / D letter, dated 2-4-81 ( copies filed ). 

The representative of the workman pleaded that the action of the Management was misconceived in the 
lightof medical certificate received and wasagainst the letter and spirit of the standig order. In fact, itwas arbitrary 
as there was no such cause of unauthorised absence as alleged , while the Management maintained that the workman 
was unauthorisedly absent exceeding ten (10 ) days depite the notices ( copies filed ) issued to him and thus the 
action under clause 15 of the Certified Standing Order was in order and justified . 


From the evidences of the parties and the arguments advanced I am inclined to accept the version of the 
workman as correct in view of the medical certificates , leave applications sent and received by the management. 
It is evident from the facts and document on record that the management acted in haste to invoke the provision of 
Standing Order without looking into the medical certificates and leave application sent by the workman . The 
management had abruptly terminated the services of the workman under the garb of clause 15 ofthe Certified Standing 
Order . 

In view of these facts, it cannotbeheld that workman is deemed to have lift the servics of the management 
Thus th issue No. 1 is found in favour of the workman as the managementhas failed to prove that the workman was 
unauthorisedly absent as alleged . 

In view of my findings above, I award reinstatement of the workoman with continuity of services but with 
50 % back wages for the unemploycd period and order accordingly. 
No order for cost. 

J.D. MEHTA , 
Sole Arbitrator. 


Forwarded 4 copies) to Secretary , Haryana Government, Chandigarh , Labour and Employment Depart 
ment, as required under section 17 of Industrial Disputes Act, 1947 , for favour of neessary action . 

J.D.MEHTA , 
Sole Arbitrator. 


No. 91) -81/6 -Lab./14925. — In pursuance of the provisions of section 17 of the Industrial Disputes Act , 
1947 ( Act No. XIV of 1947), the Governor of Haryana is pleased to publish the following Arbitration award of 
Shri J.D.Mehta , Deputy Labour Commissoner , Haryana (retired ), Sole Arbitrator, In respect of the dispute between 
Shri Zila Singh , son of Meer Singh , workman and the management of M /s Hindustan Everest Tools Lid ., Jatheri , 
Soncpat: 
BEFORE SHRI J.D. MEHTA , SOLE ARBITRATOR (RETIRED ), DY. LABOUR COMMISSIONER . 
HARYANA, RESIDENT OF D / E - 137 , TAGORE GARDEN , NEW DELHI- 110027 
SHRI ZILE SINGH , S / O , SHRI MEER SINGH - Workman 

Versus 
THE MANAGEMENT OF M /S . HINDUSTAN EVEREST TOOLS LTD ., JATHERI, DISTRICT 

SONEPAT , HARYANA 
Appearances 

Shri Zile Singh along with Shri Chander Singh , authorised representative . 
Shri U.C. Pant alon gwith Shri D.N. Gupta . 
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ARBITRATION AWARD 


The above named parties appointed me as a sole arbitrator in terms of arbitration agrecment dated 1st 
May , 1981 under section 10 - A (3) of Industrial Disputes Act, 1949. The arbitration agreement was published in the 
Haryana Government Gazette (extra - ordinary ) ,--- vide No. ID /RTK /67/81 / 26861, dated 27th May , 1981 . 


The following point in dispute was referred to me for arbitration 


(1) Whether the action taken by the Management and justified and If not , to what rellef the workman 

is entitled to ? 


On receipt of the notification , usual notices were issued to the parties. The parties made their appearances , 
filed statement of claims, written statement as well as rejoinder . The management filed copies of documents in 
support of their contention in the case whereas the representative of the workman filed documents collectively , 
without being written by any individual workman . The following issues were framed on the basis of their plea 
dings with their conscat . 


(1) Whether the workman remained unauthorisedly absent exceeding 10 days from duty ? 


( 2 ) Whether the action taken by the Management tantamounts to retrenchment. If so , to what relief 

he is entited to ? 


Thereafter the parties adduced their evidence and advanced their arguments in support of their contentions . 
There was a lone statement and witness of the workman himself. Shri Zilc Singh , workman , deposed that he resor 
ted to Dharna from 9th March , 1981 to 3rd April , 1981 in sympathy with his two comrades on hunger strike and 
in support of the demand raised by the Union . He further stated that the fact of the Dharna was within the know 
ledge of the management as Shri Pant Dy. Manager (Personnel ) used to visit Head Office from timeto time and he 
exchanged greetings with them . He added that the Dharna /bunger strike was ended with the intervention of officials 
of the Labuur Department on 3rd April, 1981 and be reported for duty on the 4th April , 1981 , But he was stopped 
at the gate by the watchman . He denled any knowledge about the standing order of the Company and also receipt 
of his dues from the Company. 


In his cross -examination , he admitted that he did not apply for leave nor intimated about his Dharna to 
the Management individually . He denied the receipt of letter dated 11th March , 1981 and 14th March , 1981 sent 
by the Management under U.P.C., but he later admitted the receipt of one letter and could not say of which date , 
nor he could tell about the contents of that letter as it was written in English . He did not make any effort to get 
the contents of the letter read out to blm and did not send any reply . He could ncither name of the official of the 
Labour Department, who got the Dharna /hunger strike lifted on 3rd April , 1981 , nor he could tell the Watchman , 
who stopped his entry on 4th April , 1981. He, however , admitted that he did not write to the Management for taking 
him back on duty after the incident of 4th April, 1981 mentioning refusal by the watchman . He admitted his 
signatures on letter dated 27th June, 1977 Exb . M -1 regarding his confirmacion wherein the observance of the 
Standing Order of the Company has been mentioned . He also admitted his signature on his leave application Exb . 
M - 2 for 6 days from Sth April , 1980 to 10th April, 1980. He denled the receipt of Registered A / D letter, dated 
2nd April, 1981, but the same is reported to have been delivered to him by the Postal Authorities as 
intimated by the Postmaster vide his letter dated 28th April, 1981, 

While the Management examined S /Shri U.C. Pant, Dy. Manager ( Personnel) and Mr. R. K. Dixit ( Per 
sonnel Officer) Hira Singh , Head Watchman , Rajpal and Niranjan Singh , Watchmen , as witnesses. 

Shri Pant stated that he visits H.O. (Nehru Place ) as an official routine and also visited the same during 9th 
March to 3rd April, 1981. He met S /Shri Jagbeer Singh and Janardhan Ojha and exchanged Ram 

Ram as 
well as with some other workers too . He further stated that there were many workers, who after performing 
their duties visited Nehru Place for Dharna and the number varled from time to time, as the number was not 
fixed nor the workers. He stated that the list of workers who are dismissed , discharged or resigned etc. , is glven 
to the security Supervisor to ensure that these workers are not allowed to enter the factory again . Only two workers 
namely S / Shri Ram Chander and Suresh Kumar came to the gate on 4th April , 1981 as told to him by Shri Hira 
Singh , Head Watchman . But these workers did not wait at the gate for mecting him though he did not take more 
than half an hour to reach his office . He further deposed that there was intervention from the Labour Department 
but without any furtful result . A copy of the Standing Order is displayed on the notice board and the leave proce 
dure is generally known to the workers . He added that the workers , whose cases are under arbitration did not 
send any wiltten explanation regarding their unauthorised absence despite notices issued excepting 2 workers 
namely Jagboer and Janardhan Ojha , who requested to take back on duty which was received very late . In his 
Cross -examination , he admitted that there was conciliation meeting on general demand notice , dated 6th January , 
1981 which has since bien rejected and filed by the Labour Department vide their endorsement No. 38707, 
dated 21st August, 1981. Ho donlod to have recived the hunger strike notice vide letter dated 16th March , 1981 
Exb .-W.4 . H further confessed to hiv , mit th : Labour Minister , Haryana, when the Deputy Labour Commi 
ssioner , 

Spit hit culled a conciliati 7 metlag where h , expl: ine : the factual position to the Minister . He 
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denied the receipt of letter , dated 17th March , 1981 Exb .- W - 5, but admitted that letters, dated 3rd April, 1981 Exb . 
w -6 and the Management letter , dated 15th March , 1981 Ex.b - W - 7, letter, dated 17th March , 1981 Exb . W - 8 and 
letter dated 19th September , 1981 Exb. W - 9 . He later denied that the names of the workmen have been struck 
off and affirmed that the workers who lost their fien on employment was due to un -authorised absence and denied 
any such action has been taken due to their unlon activities. 

Shri Hira Singh , Head Watchman stated that he was on duty on 4th April, 1981 from 7 A.M. to 7 P.M. 
S /Shri Ram Chander and Suresh Kumar approached him at about 9 A.M., after being denied the entry by the 
watchman and wanted to meet Shri U.C. Pant. He went inside to seek fastruction from Mr. Pant, who instructed 
him to bring them in his office . But on his return he did not find S/Shri Ram Chander and Suresh Kumar at the 
gate. He added that no other workman came to the gate and met him on that day. In his cross Examination he 
affirmed that he was on duty on 4th Aprl], 1981 and denied any knowledge about Dharna by workers in Nehru 
Place . He also added that no other workman excepting S /Shri Ram Chander and Suresh Kumar came to the gate 
on 4th April, 1981. He vchmently denied that he has been tutored by the Management to tender his evidence . 

Shri Rajpal and Shri Niranjan Singh , Watchmen , deposed that they were on duty on 4th April 1981 at 
gate No 1. Only S / Shri Ram Chander and Suresh Kumar were refused entry on that day on the advice and ins 
tructions received from the Management and the head -watchman was informed , who took further action . They 
further added that no wother workman came on that day and stated that they know the leave procedure as well 
as the Standing Order. Shri Rajpal watchman , deposed that he was on duty on 19th April , 1981 from 7 A.M. 
to 3 P.M., 19th April 1981 being Sunday, the factory was closed being weekly rest day, the question of S /Shri 
Janardhan Ojha and Jagbeer Singh coming on duty on that day does not arise . 

In his cross-examination , he told that he knew S/ Shri Janardhan Ojha and Jagbeer Singh . He told 
that he gets knowledge about Standing Orders from . Time Office and there was no other workers at gate except 
ing S /Shri Ram Chander and Suresh Kumar on 4th April, 1981 . 

Shri Rakesh Kumar Dixit (Personnel Officer) while tendering the evidence explained the procedure adopted 
in casse of absenting workers and showed the Muster Roll for the year 1981 wherein the word “ Left” have been 
recorded against the names of workers whose cases are under arbitration . He also deposed that he heard that 
workers namely Vikram Pal, Chander Pal, Ram Chander and Bagedan Prashad had got employment with M /s . 
Super Tools and Zandu Forgings, Bhiwadi (Raj). 

In his cross-examination , he could not tell the name of worker, who gave this information to him por he 
had any knowledge about the agitation as he joined subsequently . 


The parties also advanced their arguments : 

The learned representative of the workmen , drew my attention to the illegality of the orders passed by 
the Managementby invoking clause No. 15 of the Standing Order as there was no dis obedience or defiance of 
the Standing Orders. He viewed that the workmen were on peaceful agitation following the Gandhian principles 
for the acceptance of their justified demands and the Dharna was within the knowledge of the Management. 
Thus it could not be considered as absent from duty and striking off their names was uncalled for. He further 
elucidated that there are no such circumstances from which it can be inferred that they had left the services or had 
any such intentions. In this connection , he relied on the following awards contained in the cases cited below : 


(1 ) G. T , Lad - versus--- Chemical & Fibres India Ltd., in 1979 – LIC - P . No. 290 


(2 ) Buckingham Company -- versus_Venkatiah - LLJ 1963 P. No, 638 . 


He also requestioned the bona fide of the management in acting harsh and perversive manner to crush 
the peaceful and constitutional activities of the Union . He further challenged the action of the management 
that the termination tantamounted to retrenchment in the light of the recent pronouncements of the Supreme 
court as under : 


( 1) State Bank of India versus Submaniam 1967-1- LLJ P. No. 278 . 
(2 ) Hindustan Steel Ltd. Versus Presiding Officer, Labour Court 1976 LIC P. No. 766 . 
( 3 ) Delhi Cloth & General Mills Co. Ltd., Versus Shambunath Mukherjee 1980 LLJ P. No. I. 
(4 ) Mohanlal Versus Bharat Electronics Ltd., 1981 LIC - P . No. 806 . 

(5 ) Santosh Gupta Versus State Bank of Patiala -- Supreme Court — 1980 LIC 1980 P. No. 687 . 

He accordingly contended that the management did not observe the conditions precedent to retrench 
ment and comitted illegality , this the workmen are entitled to reinstatement with full back wages . 

While the learned counsel of the Management pointed out that the workman accepted the factum of the 
absence exceeding 10 days without permission from the management and without giving individual intimation . 
It has also tecn admiited that no written requests was made explaining the reasons for his unauthorised absence 
or requesting for being taken on duiy . He contended that there has been no corrobration that the workman 
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was on Dharna excepting his lone statement. The number of workmen on Dharna , period of Dharna etc. , have 
different versions and thus cannot be accepted that a group ofworkers i.e. , 31 or so were constantly on Dharna . 
He refuted the allegations of the learned counsel from the opposite side that the Management adopted negative / 
stern attitude about the demand notice , dated 6th January , 1981. He explained that the management discussed 
with the workers and explained to them the legal as well as the justified position ,--- vide their letters dated Exb.W - 7 
and W - 8 and their stand has been vindicated by the Lahour Department, Haryana by rejecting the demand noticc 
vide endorsement No. 38707, dated 21st August, 1981. It is, obvious that there was no justification for the 
workers/Union to create any stir on this account. He also pointed out to the falacious statement that all 
absentees went to the factory on 4th April, 1981 to report for duty which has been forcefully rebutted in the 
witnesses of S / Shri Hira Singh , Head Watchman and Rajpal and Niranjan Singh , Watchmen . He also pointed 
out that there is no truth in the statement of S / Shri Jagbeer Singh and Janardhan Ojha that they reported for 
duty on 19th April, 1981 which was a weekly closed day for the factory being Sunday as given out inthe statement 
by Shri Rajpal, Watchman , who was on duty on that day. He pleaded that the Standing Orders have legal force 
and did not get suspended during any agitation . Nor every absentee can be presumed by the management on 
hunger strike /dharna which was resorted to by a negligible minority of the 31 workers out of 750 workers emp 
loyed and added that factum of recall notices issued by the management have been admitted by the Union vide 
letter Exb . W - 5 . 


As regards issue No. 2 , he argued that “ Retrenchment" would constitute termination of service by the 
employer, but there was no such act of termination by the Management in this case. He viewed that there is no 
retrenchment unless there is a discharge of surplus labour in a continuation or running industry as held by the 
Bench of Five Judges of the Supreme Court in a case “ Barsi Light Railway Co. Ltd., Versus K.N. Jogalekar in 
1953 and still holds good being the Judgement of a larger Bench . He further viewed that judgement in the foll. 
owing cases as pointed out by the opposite counsel are distinguishable because the facts are materially different 
in the present case . 

(1) D.C.M. Versus Shambunath Mukerjee. 
(2 ) State Bank of India Versus Subramaniam . 

( 3) Hindustan Steel Ltd., Versus Presiding Officer, Labour Court and others . 

He pointed out that a Division Bench of Bombay High Court have held in case of Kamlesh Kumar, 
Rajnikant Mehta - Versus --- Central Government, Industrial Tribunal No. 1 that the termination of services of a 
workman for loss of confidence is not a retrenchment - 1980 LLJ 336 (Bom He accordingly pleaded that 
the Surplusage for retrenchment is implicit in the scheme of Industrial Disputes Act and every case cannot be 
roped in for the purpose of retrenchment. He added that there is no such positive action by the employer as to 
term it retrenchment in the present case . 

I have applied my mind to the evidences adduced by the parties as well as arguments advanced in 
support of their contentions. My findings issue- wise are as under : 

Issue No. 1 ..- From the facts and evidence it is clear that there was un - rest amongst some workỊrs due to 
demand raised by their Union . It is also proved that the demands raised by the Union were not conesdered fit 
for any action in view of the consisting settlement, dated 7th February , 1977 and 12th October, 1978 sa pointed 
out by the Labour Department and thus rejected ,.- vide its letter No. 38707 on 21st August , 1981 . 

The workman has also not proved that he wrote to the management about his factum of Dharna nor 
he made any application for leave of his absence . Besides it is on record that the Management sent him letters 
( Recall notices) , dated 11th March , 1981 and 14th March , 1981 under UPC and admitted by him ahout receipt of 
one letter and in an indirect manner by the Union vide their letter Exb . W -5 dated 17th March , 1981. More so 
the management did send Registered A / D letter which was delivered by the postal authorities as reported by the 
Post Master,-vide his letter , dated 28th April, 1981. The workman has also admitted that he did not write to the 
management about his resumption of his duties , after refusal by the Management on 4th April, 1981. This all goos 
to establish that the workman remained absent unauthorisedly from 9th March , 1981 to 3rd April, 1981 which 
exceeds 10 days and invited the breach of contract with his own action which followed with an intimation to him 
by the Management under clause 15 of the Standing Order. 


The contention of the workmen s counsel that action under clause 15 of the Standing Order was void as 
there was no dis- obedience or defiance on the part of the workmen has been found un -tenable as evident from the 
documentary facts and the affirmation of " recall notice" issued to him by the Management and deliberately ignored 
by him . Nor the plea of malafide or victimisation is forceful because the workman has himself to be blaked for 
the disregard of the Standing Order and no malice can be attributed as he did not come up with any explanation 
for absence por did he care to write to the management for resumption of duties. Further, I am inclined to 
accept the argument of the management counsel that the Standing Orders have got the force of law and deeming 
provision take form of law and it does not get suspended during any agitation . Thus the action under clause 15 

of the Certified Standing Order is justified and in order as the workman remained absent exceeding 10 days from 
duty unauthorisedly. Issue number 1 is decided in favour of the Management. 
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As regards issue No. 2, the Rulings stated by the learned representative of the workman have been 
studied and found that the same have no bearing with the facts in this case . The retrenchment as given in the 
definition contained in section 2 (00) of the Industrial Dispute Act 1947 , means termination by the employer of the 
Service of a workman which as a result of positive action of the employer and cannot take in its fold , the termina 
tion as a result of the act of employee. In this case the terminology of the clause No. 15 of the Standing Order which 
is reproduced below is quite material and different from that of the D.C.M. 


Clause No. 15 of the Certified Standing Order. 

Discontinuation of service. 


“ If a workman remains absent for a continuous period of ten days without taking permissionn of the 
management or giving intimation under Standing Orders 1 & 1(b ) hc shall lose lien on his own appointment and it 
shall be deemed that he has left the services from the date of his absence unless he explains his absence satisfactorily 
to the Management" . 

Thus I am of the view that it does not tantamount to retrenchment and would be stretching too far if 
such case is roped in the coverage of retrenchment. However, considering the circumstances, length of service 
as well as plea of social justice , it would be in the interest of equity and justice to award relief to the workman , 
I award 15 days ( fifteen ) wages for every completed year of service to the workman which would be equivalent 
to the compensation payable under section 25(F )(b ) of the Industrial Disputes Act, 1947, besides his other dues 
lying undisbursed with the Management. 


J. D. MEHTA , 
Sole Arbitrator , 


Dated the 17th November, 1981 


Forwarded ( four copies ) to the Secretary , Haryana Government, Chandigarh , Labour and Employment 
Departments, as required under section 17 of Industrial Dispute Act, 1947 , for favour of necessary publication 
in the Haryana Government Gazette . 


J. D. MEHTA , 
Sole Arbitrator . 


No. 9 (1)-81/6Lab ./13921.- In pursuance of the provisie ns oficin 17 of the Ircurial Di Dus Act, 1947 
( Act No. XIV of 1947), the Governor of Haryana is phared to publith the followis g. Ajbiljaticr. 6.9.1d ( f Shri 
J.D. Mehta , Deputy Labour Commissionet ; Haryana (retired ) Sole Arbitratcr inntry of 141 dispute briwen 
Shri Bogedan Prasad , son of Shri Sohba , workman and the management of M / s. Hindustan Eve Trols, Lid ., 
Jatheri, Sonepat . 
BEFORE SHRI J, D.MEHTA, SOLE ARIBITRÁTOR , RETIRED BY . LABOUR COMMISSIONER , 

HARYANA , RESIDENT OF D / E -137, TAGORE GARDEN , NEW DEHLI. -110027 


SHRI BAGEDAN PRASAD , SON OF SHRISOBHA (WORKMAN ) 


Versus 


THE MANAGEMENT OF M /S . HINDUSTAN EVEREST TOOLS LTD..JATHERI, DISTRICT SONITAT 

(HARYANA ) 


Appearances.- (1) Shri Bi gudan Patid , kr{ will: Shri Chicor Singh (Au totied so moe ntativ ) 
12) Shuri U. C. Pa nt al rjwiih . Stji D. N. Gupie , . 

: ARBITRATION AWARD 


The parties named above appointed me as Söle Arbitiator in l :rm : of arbitrasicn agli{ mint , cald 2911 
April , 1981 under section 10 - A (3 ) of the Industrial Disputes Act, 1947. The said arbitration agreement 
published in the Haryana Government Gazette , ( extraordinary , --vide No. ID /RTK /67/81/ 26784 , dated 27th 
May , 1981 . 


The following point in dispute was referred to me for arhitration . 


(1 ) Whoubor.hc acion ta kun by the management was justified and if not , to what relieſ the workman is 

entitled to ? 


Usual potias w.re issued to the perties. The parties nude th ir arperang . , filed this statement 
of claims, written statement end rejoind T. The management filed copies of docuna nik in support of their 
contention in this case , while the representative of the worknun fik d colkaliy . CCc Du sits ou all the 
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without being written byany individual workman , 
with their consent . 


The following issues were fra med on the basis of their pleadings 


(1) Whether the workman was unauthorisedly absent exceeding 10 days from duty ?. 
(2 ) Whether the action taken by the management tantamounts to retrenchment ? If so , to what 

releif he is entitled to , 


Thereafter the parties led their cvidences and arguments . 
witness in his case and his statement was recored as under : - . 


The workman himself appeared as the only 


Shri Bagedan Prasad deposed that he resorted to Dharna before Head Office of the Company in Ni.hru 
Place , New Dahli from 191h March to 3rd April , 1981 in support of the domands raised by the Union . Hi. 
further , stated that he went for duty on 4th April, 1981, but was refused « ntry by the. Chi wkidar . He add.d 
that he did not rcosive any letter from the management during this period ard hidro krowlidge of the rules ! 
standing orders of the Company . H. identified S /Shri Ja.ne.sdhin Ojha and! Jagher Sirigh on hunger strike:in 
the Photograph Exb. W -1, and addded that he had not bcon peidany compansation bythe Management. 
In his cross -examination , le danied to have filid nyrplication fc1m foi emple ymert 

whirpin 
the terms and conditions of the employment have been laid down Fxh.M -1. He admitted that 
ho did not intimate tha managi mint his present poştaladdress . He told that. h : could not to the names of 
workers on Dharna and kikiw that its number was between 30. 32. Nor he could tell the name of Chowki 
dar who stopped his entry on the 4th April, 1981. Hc denicct the raist of Irties dated 241h March , 1981 and 
28th March . 1981 sent under UPC by the Management and also the Regd , A / D letter, dated 2nd April , 1981 , 
received back from the Postal Aurhorities with this endorsements . He , however, admitted that he did not 
make any written request to the management to take him back on duty after ht: rcfuca1 by the Chowkidar 
on 4th April , 1981. He admitted that he did not go to the management to collect his ducs and would approach 
the management for money now . 


While the management examined S /Shri U.C. Pant , Dy. Manager (Personnel) and Mr. R.K. Dixit 
(Personnel Offiar) Hira Singh , Head Watchman , Rajpal and Niranjan Singh , Watchmer , as witness. 


Shri U.C. Pant stated that he visited H.O. (Nehru Plac :) 25 an official routir erd also 
also visited the same during 9th March to 3rd April, 1981. He nut S /Shri Jagberr Singh and Janardhan 
Ojha and exchanged Ram Ram as well as with some other workers too . He further stated that ther . Wir many 
workers, who after performing their duties visit.d Nehru Place for Dharna and the number verice from tim : to time, 
as the number wasnot fixed nor the workers. He sat.d that the list of workers who 21: dismised , discharged or sesiged 
ate , is given to the Security Supor visor , to ensure that this is: workers are not alloted to enter the factory again . 
Only two workers namly, s /Shri Ram Chander, and Suresh Kumar came to the gate or 4th April, 1981 2.5 told 
to him 

by Shri Pira Singh , Head Watchman . But these workers did not wait at the gate for 
meeting him though he did not take more than half-an -hour to 

rach 

his office . He further 
deposed that there was intervention from the Labour Department but without any fruitful 
result . A copy of the standing order is displayed on the notice board and the Ica ve 
procedure is generally known to th workers . He added that the workers , whose 22.05 arc: under 
arbitration did not send any written exolanation regarding their unut ? ori: dubrrec despite notices 
issued excepting 2 workers namely Jagbar Singh 2ņd Janadhan Ojha., who r qu.sted to take back on duty 
which was received very late . In his cross -examination he admitted that there was concilijos mening on 
general demand notice , dated 6th January , 1981 which has since been rejected and flkd by the Labour Dipart.mt nit,- . 
vide their endorsement No. 38707, dated 21st August , 1981 . Hei, denied to have reaived the hunger strike 
notice ,-- vide letter , dated 16th March , 1981 , Exb.W -4 , He further confcssaid to have met the Labour Minister 
Haryana , when the Dy. Labour Commissioner, Sonepat had called a conciliauic r. on mirting where he explained 
the factualposition to the Minister . He denied thercaipt of letter, d21cd 17th March , 1981 Exb . W -5 , but admitted 
the letters, dated 3rd April, 1981 Exb . W -6 , and the Management lelier, dated 15th March , 1981 , Exb . W - 7, 
letter. dated 17th March , 1981 , Exb . W - 8 , and Letter dated 19th Septembus, 1981, Exb . W.9. He later 

dcpicd 
that the names of the workmen hav : been struck offand affirmed that the workerswho lost their licnon employment 
was due to unauthorised absence and denied any such action has been taken due to their union acti. 
vitics . 


Shri Hira Singh , Head Watchman stated that he was on duty on 4th April , 1981 from 7 A.M.to 7 P.M. 
S /Shri Ram Chander and Suresh Kumar, approached him at about 9 A.M., after being denied the 

entry by the 
watchman and wanted to meet Shri U.C. Pant. He went inside to seek instruction from Shri P2.dt, who instructed 
him to bring them in his office , But on his return he did not find S /Shri Ram Chander and Suresh Kumar 
at the gate . He added that no other workman came to the gate and mot him on that day. In his cross -examind 
tion , ho affirmed that he was on duty on 4th April , 1981 2.nd denied any knowledge about Dharna by workers 
in Nehru Place . He also added that no other workman ( xapting S /ShriRam Chander and Suresh Kumar carike 
to the gate on 4th April , 1981. Hc vchemently denied that he has brantortured by the management to tender his 
evidence . Shri Rajmal and Shri Niranjan Siingh , Watchmar , di pored that they will er duty on 4ih April. 1981 
at gate No. 1. Only S/Shri Ram Chander and Suresh Kumar were refus d entry on th2.1 day on the advicr and 
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instructions required from the Management and the Head -watchman was informed , who took further action . They 
further added that no other workmen came on that day and stated that they know the leave procedure as well as 
the standing order . Shri Rajpel, Watchman , deposed that he was on duty on 19th April , 1981 from 7 A.M. to 
3.00 P.M. 19th April , 1981 buiing Sunday , tho Tactory was closed buing weekly rest day, the question of S /Shri 
Janardhan Ojha and Jagbuer Singh coming on duty on that day dots not arise . 


In his cross -examination , he told that ho knew S / Shri Janardhan Ojha and Jagbeer Singh . He told 
that he guts knowledge about standing orders from tim : office and there was no other workers at gate excepting 
S /Shri Ram Chander and Suresh Kumar on 4th April , 1981 . 


Shri Rakesh Kumf Dixit (Pursonnel Officer ) while tendering the evidence explained the procedure 
adopted in case of abunting workers and showed the Muster roll for the year 1981 wherсin the word " ler" have 
but recorded against the namt:s of workers whost casc are under arbitration . He also deposed that the heard 
that workers, nam ly , Vikram Pal , Chander Pal, Ram Chander and Bagt dan Pizsad had got employment with 
M s Sipr Tools and Zindu Forgins , Bhiwadi( Raj). In his cross4.xamination , he could not tell the ne.mt of worker , 
who gave this information to him nor hc had any knowledge about the agitation as he joined subsequently. 

The parties also anvanced their arguments : 

The learned representative of the workman , draw my attention to the illegallty of the orders passed by the 
Management by invoking Clause No. 15 of the Standing Order as there was no disobedience and defiance of the 
standing orders. He viewed that the workman was on peaceful agitation following the Gandhian principles 
for the acceptance of their justified demands and the Dharna was within the knowledge of the Management . Thus 
it could not be considered as absent from duty and striking off their names was uncalled for . He further elucidated 
that there are no such circumstances from which it can be inferred that they had left the services or had any such 
Intentions. In this connection , he relied on the following awards contained in the cases cited below : 


(1 ) G.T. Lad versus Chemical and Fibres India Ltd., in 1979 - LIC P. No. 290 . 


( 2) Buckingham Co., versus Venkatlah -LLJ 1963, page No, 638. , 


He also questioned the bonafide of the management in acting in harsh and perversive manner to crush 
the peaceful ane constitutional activities of the Union . He further challenged the action of the management 
that the termination tantamount to retrenchment in the light of rccent pronouncement of the Supreme 
Court as under : 


( 1) State Bank of India versus Subramania , -1967–1-LLJ- P . No. 278 . 
(2) Hindustan Steel Ltd , versus Presiding Officer , Labour Court, -76 LIC . P.No. 766 . 


(3 ) Dehli Cloth & GeneralMills Co. Ltd., versus Shambunath Mukherjee --- 80 - LLJ P. No.1 . 


(4) Mohanlal versus Bharat Electronics Ltd., 81-Page- LIC -806 . 

(5) Santosh Gupta versus State Bank of Patiala - LIC -1980 , P.No. 687. 

He accordingly contended that the management did not observe the conditions precedent to 
retrenchment and committed illegality , thus the workman is entitled to reſnstatement with full back wages. 

While the learned counsel of the management pointed out that the workman accepted the factum of the 
absence exceeding 10 days without permission from the management and without giving individual Intimation . It 
has also been admitted that no written request was made explaining the reasons for his unauthorised absence or re 
questing for being taken on duty. He contended that there has been no corroboration that the workman was on 
Dharna excepting his lone statement. The number of workmen on Dharna, period of Dharna , etc. have different 
versions and thus cannot be accepted that a group of workers, i.e. 31 or so were constantly on Dharna. He refuted 
the allegation of the learned counsel from the opposite side that the management adopted negative/stern attitude 
about the demand notice dated 6th January, 1981. He explained that the management discussed with the workers 
and explained to them the 

legal well 

the justified position , -vide their letters , 
dated Exb . W - 7 and W - 8 , and their stand has been vindicated by the Labour Department 
Haryana , by rejecting the demand notice ,-vide endorescment No. 38707, dated 21st August, 1981 , 
It is , obvious, that there was no justification for the workers /union to create any stir on this account. He also 
pointed out to the falacious statements that all absentees went to the factory on 4th April, 1981 to report for duty 
which has buen forcefully rebutted in the witnesses of S /Shri Hira Singh , Head Watchman and Rajpal and Niranjan 
Singh , Watchman . He also pointed out that there is no truth in the statement of S /Shri Jagbeer Singh and 
Janardhan Ojha that they reported for duty on 19th April, 1981 which was a weekly closed day of the factory 
being Sunday as given out in the statement by Shri Rajpal, Watchman , who was on duty on that day. He pleaded 
that the standing orders have legal force and did not get suspended during and agitation . Nor every absentee can 
be presumed by the management on hunger strike/dharna which was resorted to by a negligible minority of the 
31 workers out of 750 workers employed and added that factum of recall notices issued by the management have 
been admitted by the Union - vide letter Exb . W - 5 . 


as 


as 
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As regards issue No. 2 , he arguod that " Retrenchmont" would constitute termination of service by 
the employer, but there was no such act of termination by the management in this case . He viewed 
that there is no retrenchment unless there is a discharge of surplus la bour in a continuation or running 
industry as held by the Bench of five Judges of the Supreme Court in a case " Barsi Light Railway Co. 
Ltd , versus K. N. Jogalekarmin 1953 and still holds good being the judgemant of a larger bench . He 
furthor viewed that judgement in the following cases as pointed out by the opposite counsel are distinguish 
able because the facts are materially different in the present case . 


(1 ) DCM versus Shambunath Makherjee 
( 2 ) State Bank of India versus Subramaniam 
( 3 )Hindustan Steel Lid . versus Presiding Officer, Labour Court, Orissa & others . 


1 


13 


- 


He pointed out that a division bench of Bombay High Court have held in case of Kamlesh Kumar , Rajni. 
kant Mehta versus Central Government Industrial Tribunal No. 1 that the termination of services of workmen 
for loss of confidence is not a retrenchment- 1980 LLJ 336 (Bombay ). He accordingly pleaded that the " Surplusage " 
for retrenchment is implicit in the scheme of industrial Dispute Act and every case cannot be roped in for the 
purpose of retrenchment. He added that there is no such positive action by the employer asto term it retrenchment 
in the present case . 

I have applied my mind to the evidence adauced by the parties as well as arguments advanced in support 
of their contentions . My findings issue-wise are as under : 

( 1) From the facts and evidence it is clear that there was un -rest amongst some workers due to demands 
raised by their union . It is also proved that the demands raised by the union were not considered fit for any 
action in view of the subsisting settlement dated 7th February , 1977 and 12th October , 1978 as pointed out by 
the Labour Department and thus rejected , -vide its letter No. 38707 , dated 21st August, 1981. 

The workman has also not proved that he wrote to the management about his factum of Dharna por he 
made any application for leave of his absence . Besides it is on record that the management sent him letters 
( recall notices ) under UPC , and admitted in an indirect manner by the Union ,-vide their letter dated 17th March , 
1981. Exb . W -5 . More so , the management did send Registered A / D letter which was returned 
by the postal authorities. The workman has also admitted that he did not write to the 
management about his resumption of his dutles, after refusal by the management on 4th April, 1981. 
This all goes to establish that the workman remained absent unauthorisedly from 19th March , 1981 to 3rd April, 
1981 which exceeds 10 days and invited the breach of contract with his own action which followed with an intima 
tion to him by the Management, under clause 15 of the Standing Order. The factum of having replied on the, 
4th April , has also not been proved . 

The contention of the workmen s counsel that action under clause 15 of the standing order was void as 
there was no dis-obedience of definance on the part of the workman has been found un - tenable as evident from the 
documentary facts and the affirmation of “ recall notices issued to him by the management and deliberately 
Ignored by him , nor the plea of malafidc or victimisation is forceful because the workman has himself to be 
blamed for the disregard of the standing order and no malice can be attributed as he did not come up with any 
explanation for absence nor did he care to write to the management for resumption of duties . Further , I am 
inclined to accept the argument of the management counsel that the standing orders have got the force of law 
and deeming provision take form of law and it does not get suspended during any agitation . Thus the 
action under clause 15 of the Certified Standing Order is justified and in order as the workman remained absent 
exceeding 10 days from duty unauthorisedly . Issue number I ſs decided in favour of the Management . 

As regards issuc No. 2, the Rulings stated by the learned representative of the workmen have been 
studied and found that the same have no bearing with the facts in this case . The retrenchment as glven in the 
definition contained in section 2 (oo ) of the Industrlal Disputes Act , 1947 means termination by the employer of 
the service of a workman which is as a result of positive action of the employer and cannot take in its fold , the 
termination as a result of the act of employee . In this case the terminology of the clause No. 15 of the standing 
order which is reproduced below is quite material and different from that of the DCM . 

Clause No. 15 of the Certified Standing Order - Discontinuation of service. 

" If a workman remains absent for a continuous period of ten days without taking permission of the 
the management or giving intimation under standing orders 12 and 12(b ) he shall lose lien on his own appointment 
and it shall be deemed that he has left the services from the date of his absence unless he explains his absence 
satisfactorlly to the management .. 

Thus I am of the view that it does not tantamount to retrenchment and would be stretehing too far 
if such case is roped in the coverage of retrenchment. However, considering the circumstances, length of service 
as well as plea of social justice , it would be in the interest of equity and justice to award rellef to the workman . 
I award 15 days (fifteen ) wages for every complete year of service to the workman which would be equivalent to 
the compensation payable under section 25( F ) (b ) of the Industrial Disputes Act , 1947 , besides his other dues 
lying undisbursed with the Management. 

J. D. MEHTA , 
Dated the 18th November , 1981. 

Sole Arbitrator . 


Forwarded (four cypits) to the Secretary, Haryana Goveramant, Chandigarh , Labour and Employmont 
Dpirimit, as ruqutrud under sectioa 17 of the Industrial Disputes Act , 1947 , for favour of nocossary publication 
in the Haryana Government Gazette . 

J. D. MEHTA , 
Sole Arbitrator . 


